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Arising out of Order-In-Origina1 No. 191/CGST/Ahmd-Soud1/DC/PMT/2022_23
(B) I dated 10.03.2023 passed by The Deputy Commissioner, Central GST7 Division v

Ahmedabad South

I

a=fta@af@rqrqalvar /
(V) ! Name and Address of the

Appellant

M/s. Jagdish Vithalbhai Patel, 9, Amar Jyoti
Society, C)PP. Rajendra Park, Gauri Cinema,
Odhav, Ahmedabad
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a arM sy Wijy-WiIT + gduty qEvq %tcr { at qI TW qTtqr b vfiwilPwifa #$ qmq Irq v%q

VfBqTftVtWftV winvNtwrw8qqvtq€mv%m {,qmRq& mtv +fR$a§v6er et

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

WTa ©mN vr EqOm Wim:-

:Revision application to Government of India:

(1} #fMunqqq!©wftfhm,1994#turavmfRqzTq w qna bgft + n %ra=Ft

mara % vqq qtqq + Btoh !qftwr ©riqq ©gftT wfM, wm vt+rt, fR7+qmq, uvm fhrFr,
dEfT+fRv, aftRTfN TH, #WTF?, Fr{fmdt rrooor=##taT#}qTf€u ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - IIO 001 under Section 35EE of the CEA 1944
in respect of the followkrg case, governed by first proviso to sub-section (1) of Section-
35 ibid

(6) vfl vm qt Ff+ +qTq8q vv Rdt €MH eT+ +f#a mwH Tr wv %wgTi + qr fM
WBvntq©\wvmn+vrq+vTtEuqwt q, w Mt WKnrnvrwTN+qTiq€f%OHTWTt+
nf##twTrm+jtng#tvfhT#€krq3fOI

In case of any loss of goods where .the loss occur in transit from a factorY to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factorY or in a
warehouse.

(v) VNa +gTFf+May u vtwqf@dfRvvr© qT un@%fRfhihr tt
nqnqqrv%hft&z#nq#+q}wmh4©t f+May w qjwqMfaz:i



in case of rebate of duty of excise on goods exported to anY countrY or territoIIY
outside India of on ext.{sable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(Tr) qR Twqt %wm Bnfhn VTrR%gTr (?Hmmm %r)fHT%nwnn© 81

y,

b

In case of goods exported outside India export tO Nepal or Bhutan2 wlthout
payment of duty.

(v) #ttV3RTqV#F®nri gq % !,rmq%orR .aT18 bRa gnr #q{e3tIqt©rt© qt TQ

gRIT{RTqi, !(mWh ©T]p23FRd #gTTqTRd a wmv{VTqTq+RTVf#ftqq (+ 2) 1998

gNr 109 €RrfqInf%IT Tq§tl

Credit of any duty allowed to be utilized towuds payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

I

(2) ## WITT+ qM (wRTf) %MTV#, 200r QT fhm 9 % 3kFfVfifqffgVqq fm B-8 + d
Whit +, tiM sneer % Tft grIer tf§T ft+iq & dtv TFT b ftVIIg-mtV II+ nRT HTIV a a-a
vR,R & TIT,r 3Rd ,in WIT qTqT qTQRl ati% wr VT,iT 1 6r w eft{ ii gmtv wra 35- T +
R&tR:tr # # VTVm QT w + vr% ft©H-6 vmm qt lift Tft @it nfhl

a

The above application shall be rna(ie in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. it should also be

accompanied by a copy of TR-6 Cha11an evidencing paWent of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) R{Bvq©Mr%vr%q§T+v7t6qqq@rumIn aa6q6ta wa 200/- #Vy=iVTV#t
VTT3il%t#@n6qTqvr@+@r©8-3trOOO/- #f :MlqVTq#rqTql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

tfhn qq #fbu%qq$@q++nH wfWrRPITf#qar#vftwftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(:1) ##hr aqr€T qrvrr v©fhr=1, 1944 dR urtr 35-dt/353 hmv:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 33fRf©T qR@ + gen %!gTI iT www qt wBg, wftBit + gni+ + liNn qj@, bthr
avm ql© qf hTm nMr qnITfbqm Wa) #t qf%rw Mr qtfbn, ©§qnVTq t 2“' vr@r,

Rtinft Wm, VHm, $ttWtTKn, ©§qXTVTV-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2''dfloor, Bahumali Bhawan, Asanva, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be £iied in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 200 1 and shall be
accompanied against (one which at ieast should be accompanied by a fee of
Rs. 1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate publi98exHP.bkank of the

“'-““--""“*''
P

It



(3) qR se Heel + q{ IF gTtqff vr wnleT #ar i dr T+F qv ag% % fBIT =fIT Hr yqTTT al{n
av + f#n wm qTf# §v€q bOt EggIfhfRm vat qnf+©q+%fRK qqTflqfiWftdh
d lqlf8+<ulqtq6wftv vr#fhIw©N#TqgMfsn vrme I

In case of the order covers a number of order-in-Original, fee for each O.1.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) @mm+ vw ©fbfhm 1970 mr thitfba qt qs@ -1 % ;taf€ fRwfftv f+F gjVTr an
aMt qr lgater VqTfeqf} fbhm VT%me + whet t & srtIq #r qq ifbIt v 6.50 qt qr @rqr©q

=Nfl@@„€tHnfjq'

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) HdR ++fuaqwM#t®bnrqaqMfbMf qt ar$ftt7n©DFffafbnqTm{qt MT
eraT Hh®n©r qrv3V++qTqr wftdhrawTf£Mwr (WIlf%ft) fhm, 1982 :RfRfiT81

Attention in invited to the rules covering these uld other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #PiT w, $nthFmnRR QJ@lq+8qTm wftdh{amTf&Bar (fRa) nb yR wftRt % tM+
+ TdarTh (Demand) @ # (Penalty) qr 10% it qH WTT gMt it gRaM, qf&HRM !# WTT

10 Mig VIR {1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Mb ngN qj@ gil &Tm + gmtv, qTTfqR jnT q&r #t T+r (Duty Demanded) I

( 1) & (Seed,n) IID # asd ftufftv iTfir;

(2) MR TTm in# #Bz gt rTfPN;

(3) bTqZhftZfbFit %f+Fi6%Z§dtqITfirl

qB${@rT'dfBTWftB’ +FdR#qH#TJHqTqvWft@’af8RqlqqfNlqqTf©nfM
Tvr gI

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Comrnissioner would have to be pre-deposited, proaded
that the pre-deposit amount shall not exceed Rs. 10 Crores. It may be noted that the
pre-deposit is a mandatory condition for $Jing apped before CESTAT. (Section 35 C

(2A} and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)

(iii)

unount determined under Section II D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

(6) {{} Br greeT % vR adITry lfBq tuI b Vq€ qd TTy ;ign T„q =rT Wg fRqTf+z8atvhr fW Wi

q©# 10% Wvm wfRqd#q@wKfqqTfta8e4@Kb 10% W qI gt qT wat1
In view of above? an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where dutY or dutY and penaltY are in dlspute,
or penalty1 where penalty alone is in dispute.”
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F.No. GAPPL/COM/STP/4286/2023-Appeal

QRD®R-iN-APPEAL

The present appeal has been filed by M/s. Jagdish Vithalbhai

Patel7 9, Amar Jyoti Society, opp. Rajendra Park, Gauri C;inerna,

Odhav, Ahmedabad (hereinafter referred to as the “ appellCLnt?\

against Order-in-Original No. 19 1 /CGST/Ahmd-

South/DC/PMT/2022-23 dated 10.03.2023 (hereinafter referred to

as “the impugned ordel;”) passed by the Deputy Cornrnissioner,

Central GST, Division V, Ahmedabad South (hereinafter referred to

as “the adjudicating autttortty’i.

2. Briefly stated, the facts of the case are that the respondents,

having PAN No. AUM'PP5242M had earned substantial service

income during the F.Y. 2015-16 to 2016-17. On scrutiny of the data

received from Income Tax department, it was noticed . that the

appellant had earned an income of Rs. 16,30,241/- during the F.Y.

2015-16 and Rs. 18,06,451/- during the F.Y. 2016-17. Accordingly,

it appeared that the appellant had earned the said substantial

income by way of providing taxable services but had neither

obtained Service Tax registration nor paid the applicable service tax

thereon. The appellant were called upon to submit copies of

required documents for assessment for the said period. However,

the appellant had not responded to the letters issued by the

department .

f

}

2.1 Subsequently, the appellant were issued Show Cause Notice

No. CGST/WS05/TPD/2015-16/Jagdish/2020-2 1 dated

28.12.2020 wherein:

a) Demand and recover an amount of Rs. 5,07,353/- under

proviso to Sub Section (1) of Section 73 of the Act along with

interest under section 75 of the Finance Act 1994 (hereinafter

referred to as 'the Act')

1



F.No. GAPPL/COM/STP/4286/2023-Appeal

b) Impose penalty under the provisions of Section 70, 77(1) mld
78 of the Act.

2.2 The Show Cause Notice was adjudicated ex-parte vide the

impugned order by the adjudicating authority wherein:

a) The demand of service tax amounting to Rs. 5,07,353/- was

confirmed under section 73(1) of the Act by invoking extended

period along with interest under section 75 of the Act.

b) Penalty amounting to Rs. 10,000/- was imposed under section

77(1) of the Act for failure to take service tax registration.

)

c) Penalty amounting to Rs. 5,07,353/- was imposed under 78 of

the Act.

d) Penalty of Rs. 80,000/- (Rs. 20,000/- each half yearly returns)

was imposed on the appellant under for each return Bled late,

for the relevant period under Rule 7C of Service Tax Rule,
1994 read with Section 70 of the Act.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:-

> That the appellant is engaged in job-work & sale of “chain

wheel chakker”. As per the customer requirements or sample

given by the the customers, the raw material supplied by the

customers to appellant for making chain wheel chakker. This

process is a part of manufacturing process, therefore exempted

from service tax



F.luo. HAr rl/CUlvl/ b i p/4266/2Uz3-Appeal

> That the appellant challenges the impuWed order, claiming a

violation of natural justice principles as theY were not gn7en an

opporturLi.ty to respond to a Show Cause Notice due to

puldemic-related office closures.

> They argue that the impugned order mis:interprets lncolne9

presuming taxable services from the sale and job work of

"Chain wheel chakker."

> The appellant relies on case laws supporting their contention

that service tax is not applicable to the sale of goods.

> They highlight statutory provisions exempting services related

to production of goods on behalf of clients.

> The appellant asserts that job work constitutes

manufacturing, not subject to service tax.

> They dispute the application of Section 67A of the Finance Act

to job work income.

> Additionally, the appellant challenges the methodology used to
calculate service tax.

> The appellant argues that the Show Cause Notice (SCN) for
service tax demand related to 2015-16 and 2016-17 was

confirmed without being received, and contends non-liability

as a non-registered person. They assert a bona fide belief that

service tax doesn't apply to job work sale.

> The appellant questions the denial of cum-tax benefit by the

adjudicating authority and cites relevant case laws.

> Additionally, they dispute the imposition of penalties, citing
the unsustainable demand

gIl rIgJar
ce N Tq,4(
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> The appellant argues that penalties under Sections 77(1) and

78 of the Finance Act, 1994 are unwarranted, drawing

Supreme Court decisions on similar provisions in the Central
Excise Act.

> They stress the absence of evidence for deliberate

misdeclaration and argue against .penalties under Section 78.

The appellant refers to tribunal decisions supporting their
position.

> The appellant has submitted IT:R, 26 AS Form (TDS Certificate),

P & L Account for F.Y. 2015-16 and F.Y. 2016-17.

4. Personal hearing in the case was held on 09.01.2024. Shri

Naresh Satwani, Tax CQnsultant appeared on behalf of the appellant

for personal hearing and reiterated the written submission. They

stated that their client is doing manufacturing job work.

5. 1 have carefully gone through the facts of the case, grounds of

appeal, submissions made in the Appeal Memorandum and

documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the

adjudicatin_g authority, confirming the demand of service tax against

the Appellant along with interest and penalty, in the facts urd
circumstance of the case, is legal and proper or otherwise. The

demand pertains to- the period F.Y. 2015-16 and 2016-17.

6. 1 find that in the SCN in question, the demand has been raised

for the period FY 2015-16 based on the Income Tax Returns filed by

the appellant.

7. As regard, the contention of the . appellant that the impugned

order was issued without conducting personal hearing i.e. ex-parte.
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8. 1 also find that the appellant submitted various documents in

support of their claim for exemption from service tax, which was not

produced by them before the adjudicating authority and first time

submitted at appeal stage. In this regard, I am of the considered view

that the appellant cannot seek to establish their eligibility for

exemption at the appellate stage by bypassing the adjudicating

aqthority. They should have submitted the relevant records and

documents before the adjudicating authority, who is best placed to

verify the authenticity of the documents as well as their eligibility for

exemption .

9. Considering the facts of the case as discussed hereinabove and

in the interest of justice, I am of the considered view that the case is

required to be remanded back to the adjudicating authority to
examine the case on merits and also to consider the claim of the

appellant for exemption from the service tax. The appellant is

directed to submit all the records and documents in support of their

claim for exemption from the service tuc before the adjudicating

authoritY. The adjudicating authority shall after considering the

records and documents submitted by the appellant decide the case

afresh by following the principles of natural justice.

+

10. In view of the above discussion, I remand the matter back to

the adjudicating authority to reconsider the issue a fresh and pass a

speaking order after following the principles of natural justice.

11. WnV%efXnT®##tq€wftv6rfmnaqaneft++RTu@rar€1

The appeal filed bY the Appellant stands disposed of in .above
terms

(qLila)
01.2024Date
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Atteste
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d.d.PH.a, [

BY RPAD/ SP®©D POST

M/s. Jag(lish Vithalbhai Patel,
9, Amar Jyoti Society,
C)pp. Rajendra Park,
Gauri Cinema, Odhav, Ahmedabad

To

Copy to :

The Principal Chief Commissioner, Central GST, Ahmedabad1

Zone.

2. The Principal Commissioner Central GST, Ahmedabad South.

The Deputy Commissioner, . CGST, Division V, Ahmedabad
South

3,

The Deputy/ Assistant Commissioner (RRA), Ahmedabad South

The Asstt. Commissioner (HQ System) Central GST,

Ahmedabad South (for uploading the OIA).

y,&f/ Guard File.

7. P.A. File

4.

5,

9
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